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PER CURIAM 

 

 This is an appeal from an order of the Law Division 

dismissing with prejudice this putative class action for failure 
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to state a claim upon which relief can be granted pursuant to 

Rule 4:6-2(e).  We affirm. 

Plaintiffs Jose Resua, Cheryl Resua, and Tracy James, 

individually and on behalf of those similarly situated, filed 

this putative class action against defendants BCB Bancorp, Inc. 

and BCB Community Bank alleging age discrimination under the Law 

Against Discrimination (LAD), which, inter alia, makes it 

unlawful for any person to refuse to sell, contract with, trade, 

provide services or otherwise do business with any other person 

on the basis of the other person's age.  N.J.S.A. 10:5-12(l).
1

  

In their complaint, plaintiffs identify the following five 

different types of "personal checking accounts" that defendant 

BCB Community Bank offers only to persons age sixty years old 

and older: 

(1) Senior Checking; 

(2) Choice Checking; 

(3) Money Market Checking; 

(4) Easy Checking; and 

 

(5) Campus Checking. 

 

                     

1

 In addition to age,  the LAD prohibits the same disparate 

treatment "on the basis of race, creed, color, national origin, 

ancestry, . . . pregnancy, sex, gender identity or expression, 

affectional or sexual orientation, marital status, civil union 

status, domestic partnership status, liability for service in 

the Armed Forces of the United States, disability, nationality, 

or source of lawful income . . . ."  N.J.S.A. 10:5-12(l).  
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 It is undisputed these "Senior Checking Accounts" have more 

favorable terms than the ordinary checking account available to 

those under the age of sixty.  These age-restricted benefits 

include the payment of a higher rate of interest, no minimum 

amount to open a deposit account, free unlimited BCB Community 

Bank checks, and no monthly service charge regardless of minimum 

daily balances. 

 Plaintiffs describe the putative class as consisting of 

individuals under the age of sixty who have personal checking 

accounts at banks owned and operated by defendants.  They 

characterize the terms offered by defendants to customers who 

are age sixty years old and older as an "unlawful age 

discrimination policy."  The members of the class claim to be 

aggrieved by the denial of access to these personal checking and 

savings accounts. 

 Defendants argue that a plain reading of the salient 

language in N.J.S.A. 10:5-12(l) reveals the fallacy in 

plaintiff's argument.  Defendants emphasize that they have not 

denied plaintiffs access to their financial services, but only 

limited certain types of checking accounts to customers over the 

age of sixty.  Thus, defendants have not refused to sell, 

contract with, trade, provide services or otherwise do business 

with people under the age of sixty.  Defendants cite our 
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decision in Rubin v. Chilton, 359 N.J. Super. 105 (App. Div. 

2003) in support of their argument. 

 Rubin is an age discrimination case in which two 

pathologists offering their services as independent contractors 

claimed the defendant hospital refused to retain them because of 

their age.  Addressing the particular provisions in N.J.S.A. 

10:5-12(l), we held: 

Defendant's argument that N.J.S.A. 10:5-

12(l) does not apply to independent 

contractors is a non sequitur.  The conduct 

proscribed by N.J.S.A. 10:5-12(l) is 

exclusively related to non-employee 

relationships.  Because plaintiffs were not 

employees but independent contractors, it 

was the contract to perform work upon which 

they relied to carry on their pathology 

practice at the Hospital.  The Hospital was 

not required to contract for their services 

but could not refuse to do so for 

discriminatory reasons.   

 

[Rubin, supra, 359 N.J. Super. at 111 

(second emphasis added).] 

 

 Plaintiffs relied on Bergen Commercial Bank v. Sisler, 157 

N.J. 188, 215-216 (1999), in which our Supreme Court held that 

N.J.S.A. 10:5-4 and -12(a) of the LAD protects against age 

discrimination directed at young workers.   Although the Court's 

analysis and holding in Sisler applied only in the employment 

context, plaintiffs argue the same analytical approach applies 

in the non-employment context under N.J.S.A. 10:5-12(l). 
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 In lieu of filing a responsive pleading, defendants moved 

to dismiss plaintiffs's complaint for failure to state a claim 

upon which relief can be granted pursuant to Rule 4:6-2(e).  

Defendants's motion came for disposition before Judge Joseph A. 

Turula.  After considering the arguments of counsel and 

carefully analyzing the relevant section of the LAD under the 

applicable standard of review, Judge Turula granted defendants's 

motion and dismissed plaintiffs's complaint with prejudice.  

 In reviewing a motion to dismiss under Rule 4:6-2(e) at the 

pleading stage, plaintiffs must be afforded every reasonable 

inference of fact.  Major v. Maguire, 224 N.J. 1, 8 (2016).  We 

must carefully analyze the law to determine if a cause of action 

is "suggested" in the complaint.  Printing Mart-Morristown v. 

Sharp Electronics Corp., 116 N.J. 739, 746 (1989) (quoting 

Velanzas v. Colgate-Palmolive Co., 109 N.J. 189, 192 (1988)).  

Mindful of these guiding principles, we are satisfied Judge 

Turula correctly dismissed plaintiffs's complaint.  

As a starting point, Judge Turula found plaintiffs's 

reliance on Sisler misplaced, "[s]ince this case alleges 

discrimination that is clearly outside the employment context . 

. . ."  Judge Turula also found support for dismissing 

plaintiffs's complaint in a subsection of N.J.S.A. 10:5-12(i), 
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which specifically addresses banking services.  This subsection 

makes it unlawful:   

For any person, bank, banking organization, 

mortgage company, insurance company or other 

financial institution, lender or credit 

institution involved in the making or 

purchasing of any loan or extension of 

credit, for whatever purpose, whether 

secured by residential real estate or not, 

including but not limited to financial 

assistance for the purchase, acquisition, 

construction, rehabilitation, repair or 

maintenance of any real property or part or 

portion thereof or any agent or employee 

thereof: 

 

(1) To discriminate against any 

person or group of persons because 

of race, creed, color, national 

origin, ancestry, marital status, 

civil union status, domestic 

partnership status, pregnancy, 

sex, gender identity or 

expression, affectional or sexual 

orientation, disability, familial 

status or nationality, in the 

granting, withholding, extending, 

modifying, renewing, or 

purchasing, or in the fixing of 

the rates, terms, conditions or 

provisions of any such loan, 

extension of credit or financial 

assistance or purchase thereof or 

in the extension of services in 

connection therewith; 

 

(2) To use any form of application 

for such loan, extension of credit 

or financial assistance or to make 

record or inquiry in connection 

with applications for any such 

loan, extension of credit or 

financial assistance which 

expresses, directly or indirectly, 
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any limitation, specification or 

discrimination as to race, creed, 

color, national origin, ancestry, 

marital status, civil union 

status, domestic partnership 

status, pregnancy, sex, gender 

identity or expression, 

affectional or sexual orientation, 

disability, familial status or 

nationality or any intent to make 

any such limitation, specification 

or discrimination; unless 

otherwise required by law or 

regulation to retain or use such 

information; 

 

. . . . 

 

(4) To discriminate against any 

person or group of persons because 

of the source of any lawful income 

received by the person or the 

source of any lawful rent payment 

to be paid for the real property; 

or 

 

(5) To discriminate against any 

person or group of persons because 

that person's family includes 

children under 18 years of age, or 

to make an agreement or mortgage 

which provides that the agreement 

or mortgage shall be rendered null 

and void upon the birth of a 

child. This paragraph shall not 

apply to housing for older persons 

as defined in [N.J.S.A. 10:5-5]. 

 

[N.J.S.A. 10:5-12(i) (emphasis 

added).] 

 

 As Judge Turula noted, the emphasized language in N.J.S.A. 

10:5-12(i) reveals the Legislature conspicuously omitted "age" 

in describing the members of the protected class in the area of 
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banking activities.  Judge Turula thus concluded that "the 

[L]egislature made a conscious decision not to include age in 

subsection (i)."  Plaintiffs's misapplication of the protections 

afforded under N.J.S.A. 10:5-12(l) to the banking services 

involved here would lead to the following absurd result.  Under 

subsection (i), it would be lawful for a financial institution 

to consider age in determining whether to extend credit, but it 

would be unlawful under subsection (l) for the same financial 

institution to provide a higher rate of interest or forgo 

minimum balance requirements to consumers sixty years old or 

older.  Judge Turula concluded "plaintiffs are trying to use 

subsection (l) as a catchall to circumvent the plain language of 

subsection (i)."   

We agree with Judge Turula's analysis and ultimate 

conclusion.  The principal goal of statutory interpretation is 

to ascertain and effectuate the Legislature's intent.  State v. 

Shelley, 205 N.J. 320, 323 (2011) (citing DiProspero v. Penn, 

183 N.J. 477, 492 (2005)).  "In most instances, the best 

indicator of that intent is the plain language chosen by the 

Legislature."  State v. Gandhi, 201 N.J. 161, 176 (2010).  Here, 

plaintiffs's interpretation of the protections against 

discrimination afforded by the Legislature in N.J.S.A. 10:5-

12(l) are analytically irreconcilable with the provisions in 
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N.J.S.A. 10:5-12(i).  Our task "is to harmonize individual 

sections and read [the] statute in [a] way that is most 

consistent with [the] overall legislative intent."  Lippman v. 

Ethicon, Inc., 222 N.J. 362, 384 (2015) (citing State v. Sutton, 

132 N.J. 471, 479 (1993)). 

The case before us deals directly and exclusively with 

banking services.  N.J.S.A. 10:5-12(i), the only section in the 

LAD that deals directly with banking services, does not prohibit 

a consideration of age in determining whether to provide certain 

favorable considerations to consumers like plaintiffs.  By 

contrast, N.J.S.A. 10:5-12(l) deals with a broader class of 

individuals who interact in the economy as private contractors.  

Rubin, supra, 359 N.J. Super. at 111. 

Based on the provisions in N.J.S.A. 10:5-12(i), we discern 

no legal impediment to financial institution offering checking 

accounts with favorable interest rates and no minimum balance 

requirements to consumers sixty years old and older.  These 

"Senior Accounts" promote the salutary policy of encouraging the 

sound management of financial resources to a population of 

consumers entering what is often a transitional period of life, 

which often includes retirement.  These type of banking services 

do not fall under the purview of N.J.S.A. 10:5-12(l). 

Affirmed. 

 


